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QUESTIONS PRESENTED 


In a case where a police officer testified that he saw ap¬ 
pellant at the scene of the crime, actually removing the 
wheels from the only dump truck on the street involved, 
and where the evidence further showed loss by felonious 
taking, the following questions, in the opinion of appellee, 
are presented: 

1. Is appellant foreclosed from raising an issue involvin 
an erroneous charge, when such alleged error involves 
clerical error which has been corrected in District Court, 
and where the record also shows that appellant’s counsel 
was aware of the nature of the error several months prior 
to the filing of appellant’s brief? 

2. Did the evidence warrant sending the case to the jury? 

3. Was appellant effectively represented by Mr. James K. 
Hughes at the trial? 
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GUntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,713 

Ernest C. Harris, appellant 
v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On March 17,1952, an indictment was filed in the District 
Court, wherein it was charged that Ernest C. Harris, ap¬ 
pellant herein, on or about February 4, 1952, within the 
District of Columbia, stole the property of John T. Aldridge 
of the value of about $405.00, consisting of three truck 
wheels with tires and tubes, each truck wheel of the value 
of one hundred and thirty-five dollars (R. 79). On March 
21, 1952, appellant entered a plea of not guilty (R. 80) and 
the case came on for trial on May 22,1952 (R. 1) (Criminal 
Case No. 481-52). 

John Thomas Aldridge (R. 7-15), 2025 Thirteenth Street, 
N. W., testified that he is in the trucking business and that 
on February 4,1952, he wiis the owner of one or more trucks, 
including a 1951 Model Ford dump truck (R. 8). On Feb¬ 
ruary 5, 1952, at about 12:30, he parked such dump truck 

(l) 


2 


in the 1200 block of V Street, N. W., at which time all the 
wheels were on the truck. At 6:30 a.m., on Monday morn¬ 
ing, Aldridge returned to the truck. All the wheels on the 
left side of the truck were missing, including the two rear 
wheels and the one front wheel (R. 9). The replacement 
value of the three wheels was placed at $487.00 (R. 10). 
Witness Aldridge testified that the tires on these wheels 
were nearly twice as large in diameter as automobile tires. 
(R. 10-11). 

On cross-examination, the witness stated that he pur¬ 
chased the dump truck in December, 1951, from the Park¬ 
way Motor Company, and that the Star Tire Company has 
the serial number of the tires. He stated that he has not 
seen the wheels or tires since the theft, nor has he identified 
them at the precinct. (R. 12-13). On redirect, he stated 
that the tag number of his truck was 9-C-830, being regis¬ 
tered in the District of Columbia (R. 13). On the night 
of the theft, the dump truck was the only truck parked in 
the 1200 block of V Street, although there were other 
automobiles parked on the street (R. 13-14). Thereupon, 
defense counsel approached the bench and the following 
ensued (R. 14-15): 

Mr. Hughes: Out of an abundance of caution I 
thought I had better pose this question at the bench. I 
understand this defendant has a criminal record, or, 
this complaining witness has a criminal record for 
housebreaking and grand larcency. The date I do not 
have. Will your Honor permit me to ask the general 
question? 

The Court: I think it is permissible. 

Mr. Riesinger: It is certainly permissible if true, if 
Mr. Hughes is acquainted with the facts. 

• # • # • 

Mr. Hughes: I wouldn’t ask it, unless I did. 

The Court: If his answer is “No”, he is bound by it, 
unless he puts in proof. 

• * • • • 

Mr. Hughes : Very well. 

(After leaving the bench:) 


3 


Recross examination. 

By Mr. Hughes : 

Q. Were you convicted of Housebreaking and Grand 
Larceny? 

A. No, sir. 

Q. Never? 

A. No, Sir. 

Q. Do you know a lawyer by the name of Schubert? 

A. No, Sir, I do not. 

• • • • • 

Francis Charles (R. 15-28), footman, Thirteenth Pre¬ 
cinct, Metropolitan Police Department, testified that on 
February 4, 1952, he saw appellant, whom he identified in 
the courtroom, at approximately three a.m. in the 1200 
block of V Street, N. W. (R. 15-16). Appellant was remov¬ 
ing the tires and wheels from a dump truck parked on the 
south side of the 1200 block of V Street, N. W. Such truck 
was the only truck in the block and it bore D. C. tags and 
the officer believed it to be a Ford (R. 17). The Officer 
observed appellant and a colored man for about ten to 
twenty minutes from directly on the other side of the street. 
The men placed the tires and wheels in the rear seat of a 
black Chrysler sedan which bore Virginia tags (R. 18). 
When the men were questioned, appellant said the truck 
belonged to him and that the tires belonged to him and that 
he was going to place them on another truck which he owned. 
He produced a Virginia registration card for the automobile 
made out to Carl Perry Harris. The officer made a note 
of the tag number of the Chrysler sedan and proceeded on 
his way (R. 19). 

The next time, Officer Charles saw appellant was on Feb¬ 
ruary 8,1952, when he was being placed in the patrol wagon 
which the officer was then driving. Officer Tiffany asked 
appellant if he recognized Officer Charles and appellant said 
that he had admitted speaking to Charles in the 1200 Block 
of V Street on February 4,1952 (R. 20-21). At the station, 
appellant also said: “Well, you have me, but you don’t 
have the tires”, but would say nothing else without a lawyer 
(R. 21), 
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On cross-examination, Officer Charles testified that he 
was suspicious when he saw appellant with the tires, and 
that he asked for the registration card for the dump truck. 
However, it was not produced. The officer denied seeing 
appellant in an automobile and telling appellant that the 
two tires in the car could not have been on the truck be¬ 
cause they were old tires (R. 23). The officer had a look 
out flashed for appellant’s arrest (R. 23). 

On redirect, Officer Charles stated that appellant ex¬ 
plained that he owned a fleet of trucks and that the in¬ 
dividual drivers kept the registration cards (R. 24). After 
refreshing his recollection, the officer stated that the tag 
number of the black Chrysler was Virginia, 167-372 (R. 27). 
On recross, the witness denied that appellant showed him 
a registration card for the truck. (R. 27) 

Officer James R. Tiffany (R. 28-37), testified that he saw 
appellant at about five o’clock a.m. on February 4, 1952, 
at 18th and Columbia Road, (R. 28-30, 32-33). Appellant 
was operating a Chrysler sedan, Virginia registration 167- 
372 and was accompanied by an unidentified colored man, 
and in the rear seat was a large tire (R. 30). Officer Tif¬ 
fany arrested appellant at approximately four thirty o’clock 
a.m. on February 7, 1952, pursuant to a teletype lookout 
(R. 31-34). 

Appellant (R. 37-49 54-63), testified that he owns three 
trucks and he and his cousin stated that he changed the 
tires on one of them in the 1200 block of V Street at about 
three o’clock a.m. on February 4, 1952, after having visited 
■with some girl friends. One of the tires was in the back 
scat of his Chrysler sedan. Appellant’s cousin was driving 
and they were stopped by Officer Charles. They were ques¬ 
tioned and the officer dismissed them after inspecting the 
tires, the truck and the registration card. Appellant ad¬ 
mitted that he had been convicted of Unauthorized Use in 
1937, and of Petty Larceny in 1940 (R. 37-49). 

After a recess, appellant produced two tires which he 
claimed were in his automobile at the time he was questioned 
by Officer Charles and which appellant stated were kept at 
his home. One tire had a blow-out hole in it. 

Willie Hayes (R. 49-52), testified that he was working 
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at the Lincoln Food Shop on February 4, 1952, and at on 
such date, at about 2:30 a.m. appellant came in and ate 
four hot dogs (R. 49-51). 

The witness stated (R. 51): 

A. * * * He drove his car in the alley bet-ween the 
two buildings. He came in there and got some hot dogs 
and ate them, and then gets in his car and drove out to 
V Street because it is one-way to come out, and he 
said he was going home. 

In rebuttal, Officer Charles testified that at the time he 
questioned appellant, nothing was said about Maryland, or 
a blow-out. When the officer first observed the scene, ap¬ 
pellant was standing next to the Ford truck and “he was 
removing a tire” (R. 63-64). Officer Tiffany testified that 
at the time of the arrest, appellant made no offer to show 
any tires on the premises (R. 64-65). 

After being instructed by the Court (Morris, J.) (R. 66- 
73), the jury returned a verdict of guilty (R. 73-74). On 
June 21, 1952, an attorney for appellant (Eugene J. Schu¬ 
bert) filed an affidavit, and on July 11, 1952, appellant filed 
an affidavit, both of which were designed to show corruption, 
bribery and ill-feeling by Officer Tiffany (R. 85, 89). On 
July 11, 1952, Captain John B. Monroe filed an affidavit 
wherein he stated that he had investigated the charges 
and found them to be untrue and unfounded. (R. 86-88). 

On July 11, 1952, the motion for a new trial was denied 
and sentence was postponed until appellant was surrendered 
(R. 90). A warrant was served on appellant on January 
22, 1953, and, on January 23, 1953, he was sentenced to 
serve a term of imprisonment of from twenty months to 
five years (R. 92). From such judgment appellant who is 
confined, now brings this appeal (R. 94) (See also Harris 
v. United States , No. 12036, which case has been consolidated 
for argument with the appeal in the instant case.) 

STATUTE INVOLVED 

District of Columbia Code (1951), $ 22-2201 provides: 

Whoever shall feloniously take and carry away any¬ 
thing of value of the amount or value of $50 or upward, 
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including things savoring of the realty, shall suffer 
imprisonment for not less than one nor more than ten 
years. 

SUMMARY OF ARGUMENT 

Appellant contends that the trial judge erred in instruct¬ 
ing the jury on reasonable doubt. The specific error as¬ 
signed has been corrected, it being shown that it was a 
mere typographical error. In addition, it was shown that 
appellant’s counsel was aware of the nature of the error 
prior to the time his brief was filed. Hence, it is submitted 
that such issue cannot now be raised by appellant. 

It is further contended by appellant that a judgment of 
acquittal should have been granted at the close of the Gov¬ 
ernment ’s case or at the close of the entire case. The record, 
however, clearly shows that appellant was observed at the 
scene of the crime and actually removing the wheels and 
tires from the dump truck involved. 

The final contention raised pertains to the efficiency of 
appellant’s trial counsel. Here again, the record shows 
that the evidence presented by the jury supports the verdict 
of the jury and that trial counsel did all that could be done 
under the circumstances. 


ARGUMENT 

I 

Appellant should not be permitted to raise any questions as 
to the instructions of the trial court 

Appellant contends that the trial court erred in instruct¬ 
ing the jury as follows (R. 67-68): 

“If you have that kind of doubt respecting the guilt 
of this defendant or respecting any element of the 
offense, or respecting the truth of any fact or facts 
from which to make a reasonable doubt, and it would 
be your duty in that event to give the benefit of such 
doubt to the defendant and find him guilty.” (Emphasis 
added.) 

Much of the instant appeal centers around such instruc¬ 
tion (See Appellant’s brief at pp. 3, 4-5, 13). However, on 
March 16,1954, this office filed a motion to correct the record 
in the instant case because it was apparent from the very 
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face of the record that a stenographic error had been made 
(R. 49-51). On April 9, 1954, the trial court granted such 
motion and corrected the record to read, in pertinent part, 
as follows (R. 54-55): 

* * * and it would be your duty in that event to give 
the benefit of such doubt to the defendant and find 
him not guilty. (Emphasis added). 

At the hearing on the motion (R. 29-48), the following fact 
was developed during cross-examination of the court re¬ 
porter (R. 41): 

By Mr. Ahern: 

# • • * • 


Q. Mrs. Powell, when did you first discover that 
there was some error in your notes, or alleged error 
in the transcript of the notes? 

A. I vrouldn’t be able to give a date. Mr. Schubert 
called me on the telephone one night, frantically try¬ 
ing to check that before ten o’clock the next morning, 
and I dug them out, and I told him what had happened. 
Then later, Mr. Chessin came to me, and I told him 
what had happened. Then you came, and I told you. 

Hence, what the trial court said at the commencement 
of the hearing in issue becomes important (R. 30-31): 

The Court: Frankly, I have not read the motion. 
You had better state it to me. I think I am familiar, 
independent of that, with an alleged error that was in 
the record. Mr. Chessin at one time, I think, interested 
himself in the case, and seemed to believe a certain 
charge I had given was erroneous, and he brought it 
to me, and it clearlv was erroneous as it was stated. 

I do not pretend not to be able to make mistakes, 
or not to make them. I probably do. But that is one 
mistake I just could not make. I had given the charge, 
I guess thousands of times. I told him I was perfectly 
certain that I had not used that term “guilty” where 
I should have used “not guilty” in the charge. My 
understanding was that he went to the Court Reporter, 
who examined her notes and found there had been an 
error in the transcription of it. Is that the error you 
are talking about? 
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Mr. Carroll: That is the error, Your Honor. * * * 

The record thus reveals that various attornevs were 

* 

aware of the alleged error and had investigated the matter. 
Appellant’s present counsel was among such list. And 
the record further reveals that counsel was aware of the 
true facts several months before filing, on December 23, 
1953, the brief in the instant case, as follows (R. 43): 

Mr. Carroll: I want to ask Mrs. Powell if she re¬ 
members when it was that Mr. Ahern went to see her 
about this alleged error. 

The Witness: I don’t know the exact date. Because 
of another case on which I was working for Mr. Laugh- 
lin, it had to be before the 30th of October. And the 
reason I remember that was because when Mr. Ahern 
came to my office I started talking to him about that 
case. He said “No, that isn’t what I am here for. I 
wanted to ask you about another case”, which was 
this one. 

Were this a case of single impression, appellant would 
be in a better position insofar as the instant issue is con¬ 
cerned. However, appellant has also chosen to attack the 
abilities of his trial counsel, Mr. James K. Hughes. Ap¬ 
pellant contends (Br. at p. 11-13): 

3. The record in this case shows that the appellant 
did not receive the effective assistance of counsel. • • * 

The record then shows that after the trial judge had 
instructed the jury and had misspoken on a vital issue 
bearing on the question of reasonable doubt, the ap¬ 
pellant’s counsel made no objection to those instruc¬ 
tions. 

Hence, it is manifestly clear that this case presents a 
frivilous issue by which appellant has imposed upon the 
time of the Government and upon the time and interest of 
this Court. Furthermore, the same issue is used to cast 
doubt upon the efforts of a respected and responsible mem¬ 
ber of the bar of this Court. It is submitted that such tactics 
should be prohibited, if not censured. See Shelton v. United 
States , 83 IT.S. App. D.C. 257 at 261, 169 F.2d 665 (1948), 
cert, denied, 335 U.S. 834. 
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II 

The case was properly sent to the jury 

Appellant contends that the trial judge erred in sending 
the instant case to the jury and by not granting a motion 
for a judgment of acquittal. This contention is without 
merit. 

In the first place, appellant did not make a motion for 
a judgment of acquittal at any time and he is now fore¬ 
closed from raising the instant issue. See: Battle v. United 

States, -U. S. App. D. C.-, 206 F. 2d 440 at 441 

(1953). However, assuming, arguendo, that appellant is 
not barred from raising points pertaining to the nature of 
the evidence against him, it is clear that the verdict against 
him is supported by the evidence. 

This is a larceny case. Appellant was charged with 
stealing three truck wheels and tires and tubes. John 
Aldridge testified that he left his dump truck in the 1200 
block of V Street N. W., on February 5, 1952. The next 
morning the three wheels on the left side of the truck were 
missing (R. 9). Officer Charles testified that he saw ap¬ 
pellant removing the tires and wheels from the only dump 
truck in the 1200 block of V Street N. W. at about 3 A.M. 
on February 5, 1952. The officer watched appellant and a 
colored man for about ten or twenty minutes and then 
questioned them. He made a note of the tag number of 
the Chrysler automobile which appellant was driving and 
later sent out a look-out for appellant. Officer Tiffany 
testified that at about 5 A.M. on February 4, 1952, he saw 
appellant in a Chrysler sedan at 18th and Columbia Road, 
N. W., and that in the rear seat of such sedan was a large 
tire. 

Thus, what this Court recently said in Foster v. United 
States, - IT. S. App. D. C. - (No. 11,770, de¬ 

cided April 15,1954), has controlling applicability. There, 
the Court stated: 

This is a larceny case. D. C. Code, Title 22, § 2201 
(1951) Short of* training a television camera on the 
scene, it is difficult to think of anything the prosecut- 
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ing authorities might otherwise have done to complete 
the picture of the offense in progress. 

• • • • • 

The jury could have found as to the defendant’s ver¬ 
sion of the circumstances, that the truth was not in him. 
The Court’s charge submitted the appellant’s claims 
in sharp contradistinction to the evidence introduced 
by the Government, and the jury was correctly in¬ 
structed with reference thereto. 


# • Appellant seems to urge that the instant case 

lacks proof of the corpus delicti either because the 
stolen spark plugs were not introduced in evidence or 
because the carton winch formerly contained them w T as 
not made an exhibit, although identified in court. He 
chooses to disregard the eye-witness testimony and 
the language of the statute, D. C. Code, Title 22 § 2201 
(1951), wiiich operates against anyone who “. . . shall 
feloniously take and carry away anything of value of 
the amount or value of $50 or upward ...” 

To establish the corpus delicti, it was sufficient that 
the evidence proved that the crime charged had, in 
fact, been committed by someone. The jury could 
properly thereafter find that the appellant w T as one 
of the perpetrators of that crime. There is no error. 
(Footnote omitted). 

In addition, appellant admitted being at the scene of the 
crime and he admitted having some wheels in the back of 
his automobile. Willie Hayes , a defense writness, testified 
that appellant was alone when he came to the lunchonette, 
thereby contradicting appellant’s testimony that appellant’s 
cousin had been with him at such time. Then, in rebuttal, 
Officer CJoarles stated that appellant did not mention Mary¬ 
land or a blow r -out at the time he investigated the removal 
of the wheels; and Officer Tiffany testified that appellant 
did not offer to show any tires at the time of the arrest. 
It is, therefore, manifestly clear that the trial court did 
not err in sending the instant case to the jury. 
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III 

Appellant was adequately represented 

It is contended that appellant was not effectively rep¬ 
resented by counsel at the trial. He complains that his 
counsel failed to pursue certain questions as to the criminal 
record of the complaining witness; that his counsel failed 
to object to a certain answer by one of the police officers 
(i.e., “A. I believe it was a Ford.”); that his counsel failed 
to bring out the animosity which appellant alleges that Of¬ 
ficer Tiffany bears him; that counsel failed to make motions 
for judgment of acquittal; and, finally, that his counsel 
failed to object to the instructions of the court on reason¬ 
able doubt (i.e., that error which is discussed herein above). 

However, it is difficult, even in retrospect, to determine 
what more could have been done by Mr. Hughes when he 
was acting on behalf of appellant. The evidence introduced 
by the Government clearly show-ed that appellant com¬ 
mitted the offense for which he w*as charged. Indeed, ap¬ 
pellant was actually observed by a police officer while in 
the very act of removing the wheels in issue, and appel¬ 
lant admitted being physically present at the scene. The 
jury, after hearing all of the evidence and testimony, found 
appellant to be guilty as charged. It appears obvious that 
the isolated criticisms which appellant now raises as to 
the efficiency of his trial counsel are without foundation. 
Therefore, the order of the lower court must be affirmed 
because, as was held in United States, v. Wight (2nd Cir. 
1949), 176 F. 2d 376 at 379, cert, denied 338 U. S. 940, 20 
A.L.R. 2d 988: 

A lack of effective assistance of counsel must be of 
such a kind as to shock the conscience of the Court 
and make the proceedings a farce and mockery of 
justice. 

See also: Sprading v. United States, -U. S. App. 

D. C.-, 209 F. 2d 302, (decided November 5, 1953); 

Ingram v. United States, -U. S. App. D. C.-, 
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209 F. 2d 818 (decided January 21, 1954); and United 
States v. Hack (7tli Cir. 1953), 205 F. 2d 723. 1 

CONCLUSION 

Wherefore, it is respectfully submitted that the order 
and judgment of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 

Lewis Carroll, 

Assistant United States Attorney. 


f 


1 Appellant also raises an issue pertaining to the denial of his 
motion for a new trial. Such issue is answered in our brief in 
Harris v. United States, No. 12,036, which case is consolidated with 
the instant case for argument. 
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